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true payee for conversion. Held, that the plaintiff cannot recover. Slattery & 
Co. v. National City Bank (1920, N. Y. Mun. Ct.) 64 N. Y. L. J., Dec. 22, 1920, 
No. 68. 

It is a general rule that no title to a negotiable instrument passes by a forged 
indorsement and that the bank or person making the payment does so at its 
peril. N. I. L. sec. 23; Munroe v. Stanley (1915) 220 Mass. 438, 107 N. E. 1012. 
The cases in which the indorsement has been made by a person of the same 
name as the true payee, into whose hands the check has fallen, must be dis- 
tinguished from the impostor cases, since in the latter type the mistake as to 
identity is on the part of the drawer, while in the former the mistake as to 
identity originates with the party who purchases or pays the instrument on the 
spurious indorsement. See Harmon v. Old Detroit National Bank (1908) 153 
Mich. 73, 116 N. W. 617; 17 L. R. A. (sr. s.) 514, note. The indorsement of a 
check or draft by one who is not the payee or indorsee but who bears the same 
name is clearly a forgery if he knows that he is not the person intended. Russell 
v. First National Bank (1911) 2 Ala. App. 342, 56 So. 868; Beattie v. National 
Bank (1898) 174 111. 571, 51 N. E. 602. A drawer nevertheless cannot recover 
from the drawee who has paid a check sent by the drawer to a payee of the 
same name as the true payee, because as between two innocent parties the one 
causing the injury must suffer. Weisberger v. Barberton Savings Bank (1911) 
84 Ohio St. 21, 95 N. E. 379. Nor will a recovery be allowed against a savings 
bank where its depositor requested that a draft payable in Germany be sent to 
him there for the amount of his deposits, and where such draft was received 
and indorsed by and paid to a party of the same name by the drawee, the bank 
having a rule that deposits will be paid only over its counter. Jung v. Second 
Ward Bank (1882) 55 Wis. 364, 13 N. W. 235. But it has been held that the 
drawee bank may recover against the indorsee of the false payee immediately 
upon discovering that there has been a forgery. Third National Bank v. Mer- 
chants Bank (1894, Sup. Ct.) 76 Hun, 475, 27 N. Y. Supp. 1070; Beattie v. 
National Bank, supra. And where the true payee sued an indorsee of a per- 
son having the same name as the payee, the court allowed a recovery by the 
plaintiff, and likewise where the assignee of the true payee brought suit against 
the drawee bank which had paid a draft to a bona fide purchaser from a per- 
son having the same name as the payee. Indiana National Bank v. Hottsclaw 
(1884) 98 Ind. 85; Graves v. American Exchange Bank (1858) 17 N. Y. 205. 
Where the owner of a bond delivered it merely for safekeeping to a bailee of 
identically the same name, an indorsement and delivery of the bond by the bailee 
to the plaintiff for value was inoperative against the owner. People's Trust Co. 
v. Smith (1915) 215 N. Y. 488, 109 N. E. 561. Where the payee of a draft sued 
the indorsee of a person having the same name as the payee, a state of facts 
similar to the instant case in all respects except that the true payee was suing 
instead of his assignee, the court permitted the plaintiff to recover. Thomas v. 
First National Bank (1912) 101 Miss. 500, 58 So. 478. In view of what has been 
said above it would seem that upon authority the principal case is not sound. 

Carriers — Bills of Lading — Delivery of Goods without Surrender of Bill 
of Lading. — The plaintiff shipped a carload of potatoes to Louisville, Ky., by the 
defendant railroad on an "order notify" bill of lading. The bill of lading, 
endorsed in bank by the plaintiff consignor, was attached to a draft, discounted 
at the plaintiff's bank, and forwarded to the vendee's bank, which wrongfully 
delivered it to the vendee without receiving payment of the draft. An agent 
of the vendee, having the bill in his possession, telephoned the defendant's agent 
at Louisville to deliver the car to the Southern Railroad to be taken to Dumesnil, 
Ky., which it did without demanding surrender of the bill. The potatoes, being 
unsatisfactory, were rejected at the latter place and the bill of lading was 
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returned to the bank. The plaintiff accepted a return of the bill of lading and 
the draft, sold the potatoes at a loss, and sought to hold the defendant liable 
for the difference between the contract and the selling price. Held, that the 
defendant was not liable. Pere Marquette Ry. v. French (1921) 41 Sup. Ct. 195. 
Prior to the enactment of the Federal Uniform Bills of Lading Act, 39 U. S. 
Stat, at L. 538, ch. 415, it was the general view that the requirement that the bill 
of lading be surrendered upon delivery of the goods was primarily for the pro- 
tection of the carrier. Famous Mfg. Co. v. Chicago & Northwestern Ry. (1914) 
166 Iowa, 361, 147 N. W. 754; Nelson Grain Co. v. Railroad Co. (1913) 174 Mich. 
80, 140 N. W. 486. Congress, however, in this Act, had in view the protection of 
holders who may have made advances upon the bill of lading as security. See 
Matter of Bills of Lading (1908) 14 I. C. C. Rep. 346. The evident result of 
this legislation has been to deprive the carrier of the power, which it formerly 
had, to terminate its duty to the consignor by merely making delivery to the 
consignee, whether he was in possession of the bill or not. The decision by 
the Michigan court, construing the federal Act in the instant case, seems to go 
the length of making the carrier liable to the consignor for the mere failure to 
take up the bill of lading, though the person to whom delivery is made has it in 
his possession at the time. French v. Pere Marquette Ry. (1918) 204 Mich. 578, 
171 N. W. 491. The protection intended to be extended by the Act does not 
require this holding. Furthermore the carrier is justified in making delivery to 
a person in possession of a bill properly indorsed, as in the instant case. 39 U. S. 
Stat, at L. 540, sec. 9. Of course, if the carrier makes delivery to a consignee 
who has not possession of the bill of lading, it is liable, because under the Act 
it has not performed its contract. Babbitt v. Grand Trunk Western Ry. (1918) 
285 111. 267, 120 N. E. 803; Turnbull v. Michigan Central Ry. (1914) 183 Mich. 
213, 150 N. W. 132. The right of action against the carrier, however, will exist 
only in favor of a bona fide purchaser. 39 U. S. Stat, at L. 540, sec. 11. As was 
pointed out in the instant case the plaintiff, when it took back the bill of lading, 
knew all the facts. The decision is clearly correct and distinctly defines the 
duties of the carrier under the sections of the Act involved. 

Contracts — Legality of Agreements by Buyers Not to Bid Against Each 
Other at a Public Auction. — The plaintiff and defendant agreed that they 
would not bid against each other at a public auction of government stores, in 
order to keep down the price and to share the profits to be realized by a resale 
of the goods. The defendant accordingly purchased the articles but repudiated 
the agreement and the plaintiff brought a bill for an account with damages. The 
lower court found that as a result of this combination the goods were sold for 
much less than they would have been had competition been free. Held, that the 
plaintiff was entitled to an account, since the contract was not illegal or against 
public policy. Scrutton, L. J., dissenting. Rowlings v. General Trading Co. 
(1920, C. A.) 37 T. L. R. 252. 

The instant case shows the divergence of judicial opinion between the United 
States and England regarding public bidding. In the United States the general 
rule is that any agreement whereby bidding is checked or stifled at an auction 
sale of either private or public property, is illegal. Doolin v. Ward (1810, N. Y. 
Sup. Ct.) 6 Johns. 194; Fletcher v. Johnson (1905) 139 Mich. 51, 102 N. W. 278. 
Similarly, where contracts for the construction of public or private works are let 
upon bids, agreements which in their necessary operation tend to restrain natural 
rivalry and competition among prospective contractors, are held to be against 
public policy and void. McMullen v. Hoffman (1809) 174 U. S. 639, 19 Sup. Ct. 
839; Pitts. Dredging Co. v. Monongahela Co. (1905, C. C. W. D. Pa.) 139 Fed. 
780. Especially is this rule applied to agreements affecting judicial sales and 
government sales and lettings. Jones v. Caswell (1802, N. Y. Sup. Ct.) 3 Johns. 



